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The Environment, Climate Change and Land Reform Committee 

UK Withdrawal from The European Union (Continuity) (Scotland) Bill 

Submission from Scottish Natural Heritage 

Part 1: Alignment with EU Law 

SNH welcomes the intention within the UK Withdrawal from The European Union 
(Continuity) (Scotland) Bill to maintain alignment of devolved Scottish legislation with EU 
legislation. 

Part 2 Environment: Chapter 1 - Environmental principles 

The four principles set out in s.9 of the Bill have guided European legislation and helped it 
achieve the impact that it has sustained across Europe. The Scottish Government is 
committed to maintain or exceed EU environmental standards in the future. It is therefore 
logical to legislate for the Scottish Ministers’ duty to have regard for these principles in the 
formation of policy, including proposals for legislation.     

Whilst extending the proposed duties to include other principles might be seen by some as 
demonstrating the strong environmental ambition expressed by The Cabinet Secretary, we 
also feel that by increasing the number of under-lying principles, the impact of the central 
four might become diluted.  The consultation for the Bill listed a number of potential 
principles that could be included in this new duty.  Most of these are already under-pinned 
by international agreements or embedded in the policy framework of existing Scottish 
Government policies and strategies.  For example, the principles of sustainable use and the 
ecosystem approach already inform much of the Land Use Strategy and the National 
Marine Plan. 

We consider that the Ministers’ duty to have regard for these principles in the formation of 
policy, including proposals for legislation is the most important area for the application of 
the four EU principles, as this will embed them in the duties and actions of public bodies.  It 
is worth noting that the four EU principles are already expressed by a number of public 
bodies in exercising their duties, as a result of existing European and domestic legislation.  
As an example, SNH already applies the polluter pays principle in its implementation of the 
Environmental Liability (Scotland) Regulations 2009, which transpose the Environmental 
Liability Directive.   

We think it may be helpful to contrast the proposed duty with that which already exists for 
public bodies with regard to Biodiversity, set out in section 1 of the Nature Conservation 
(Scotland) Act 2004). In the case of the latter, it is the duty of public bodies exercising any 
functions, “to further the conservation of biodiversity, so far as is consistent with the proper 
exercise of those functions”. The section then sets out a requirement to have regard to the 
Scottish Biodiversity Strategy and the United Nations Environmental Programme 
Convention on Biological Diversity. 

Part 2 Environment: Chapter 2 - Environmental governance 

The stimulus for the establishment of Environmental Standards Scotland (ESS) is the UK 
withdrawal from the EU and dealing with the governance gap so created. The Bill is pitched 
very broadly in relation to environmental protection arrangements and SNH welcomes that. 
We recognise that it will be impossible to replace the oversight provided by the EU 
completely, and that the threat of infraction and the associated penalties that come with that 
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will be lost.  However we welcome the creation of an independent body charged with 
ensuring compliance with and effectiveness of environmental legislation. SNH will look 
forward to developing a strong relationship with ESS, one where we work together in close 
partnership and a solutions focussed manner. There are however some issues that we feel 
should be clarified concerning the remit and scope of the new organisation. 

 The functions of ESS as set out in section 16 relate to the compliance with and 
effectiveness of environmental law and its implementation.  Environmental law is 
defined in section 39 to be mainly concerned with environmental protection.  
Environmental protection is further defined in section 40.  However the definition of the 
environment (s.40(3)) omits any reference to the natural heritage (habitats and 
species).  (The definition of environmental harm in s.40(2) does refer to the health of 
plants and animals.)  This apparent omission could restrict the ability of ESS to exercise 
any of its functions where they relate to the Birds and Habitats Directives and 
associated domestic Regulations. 
 

 The Policy Memorandum states that the purpose of ESS will be to replace the current 
EU governance regime in providing oversight on the implementation and effectiveness 
of environmental legislation.  However not all environmental law applicable in Scotland 
derives from EU Directives.  The EU has never had oversight of any of domestic-
derived legislation such as the Nature Conservation (Scotland) Act 2004, the Wildlife & 
Countryside Act 19811, the Marine (Scotland) Act 2010, and legislation providing 
protection to species such as badgers, deer and salmon.  SNH has regulatory functions 
deriving from much of this domestic environmental legislation including the designation 
of Sites of Special Scientific Interest (SSSI) and species licensing.  The Biodiversity 
Duty under the 2004 Act applies to all public bodies. 

 

Restricting ESS’s remit to provide oversight to EU-derived legislation will leave some 
significant gaps and anomalies, therefore clarity on the intended remit to cover some or 
all relevant environmental legislation in Scotland (s.39) would be welcome. 
 

 The functions of ESS as currently described would also rule out oversight of obligations 
set out in international conventions, such as the Ramsar Convention2 and the Bern 
Convention3.  

 

 It is also not clear whether the definition of the environment includes landscape, and so 
whether environmental protection and related legislation, and from this the functions of 
ESS, cover landscape matters. 

ESS will be operating alongside an equivalent but different body, the Office for 
Environmental Protection, in England. The Scottish Bill acknowledges this in 16(2) and 
19(3). Further details on how these bodies will work together on any cross-border cases will 
need to be covered, but may be best placed in guidance rather than in the core legislation. 

The financial memorandum indicates a staff complement of around 20 and a salary budget 
in the region of £950,000 pa for ESS. This will be a modest staff complement for the range 
of matters likely to be covered within the organisation’s remit and the way this works will 
depend on the knowledge and experience of the staff recruited. It is inevitable that ESS will 

                                            
1
 Other than the avian protection sections that implement the Birds Directive 

2
 The Convention on Wetlands of International Importance 

3
 Convention on the Conservation of European Wildlife and Natural Habitats 
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frequently need to seek specific advice from SNH and SEPA along with a range of other 
public bodies and other independent experts.  


